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(2) The number of kilowatt-hours to
be used in calculating the incentive
payment, based on the sum of net elec-
tric energy generated from a qualified
renewable energy source at the quali-
fied renewable energy facility and sold
during the prior fiscal year, and any
accrued energy.

(d) Calculating payments. Subject to
the provisions of paragraph (e) of this
section, incentive payments under this
part shall be determined by multi-
plying the number of kilowatt-hours
determined under § 451.9(c)(2) by 1.5
cents per kilowatt-hour, and adjusting
that product for inflation for each fis-
cal year beginning after calendar year
1993 in the same manner as provided in
section 29(d)(2)(B) of the Internal Rev-
enue Code of 1986, except that in apply-
ing such provisions calendar year 1993
shall be substituted for calendar year
1979.

(e) Insufficient Funds. The Assistant
Secretary for Energy Efficiency and
Renewable Energy shall determine the
extent to which appropriated funds are
available to be obligated under this
program for each fiscal year. If funds
determined to be available under the
preceding sentence are not sufficient to
make full incentive payments for all
approved applications, DOE shall—

(1) Make incentive payments first,
and if necessary on a pro rata basis, to
owners or operators of qualified renew-
able energy facilities using solar, wind,
geothermal, and closed-loop biomass
technologies;

(2) Make incentive payments second,
and if necessary on a pro rata basis, to
owners or operators of all other quali-
fied renewable energy facilities.

(3) Treat the number of kilowatt-
hours for which an incentive payment
is not made as a result of insufficient
appropriations as accrued energy for
which subsequent application for in-
centive payment may be made.

(f) Notice to applicant. After calcu-
lating the amount of the incentive pay-
ment under paragraphs (e) through (g)
of this section, the DOE Deciding Offi-
cial shall then issue a written notice of
the determination to the applicant—

(1) Approving the application as eli-
gible for payment and forwarding a
copy to the DOE Finance Office with a
request to pay;

(2) Setting forth the calculation of
the approved amount of the incentive
payment; and

(3) Stating the amount of accrued en-
ergy, measured in kilowatt-hours, for
each qualified renewable energy facil-
ity, if any, and the energy source for
same.

(g) Disqualification. If the application
does not meet the requirements of this
part or some of the kilowatt-hours
claimed in the application are dis-
allowed as unqualified, the Deciding
Official shall issue a written notice de-
nying the application in whole or in
part with an explanation of the basis
for denial.

§ 451.10 Administrative appeals.
(a) In order to exhaust administra-

tive remedies, an applicant who re-
ceives a notice denying an application
in whole or in part shall appeal, on or
before 45 days from date of the notice
issued by the DOE Deciding Official, to
the Office of Hearings and Appeals, 1000
Independence Avenue, S.W., Wash-
ington, D.C. 20585, in accordance with
the procedures set forth in subpart C of
10 CFR part 1003.

(b) If an applicant does not appeal
under paragraph (a) of this section, the
determination of the DOE Deciding Of-
ficial shall become final for DOE and
judicially unreviewable.

(c) If an applicant appeals on a time-
ly basis under paragraph (a) of this sec-
tion, the decision and order of the Of-
fice of Hearings and Appeals shall be
final for DOE.

(d) If the Office of Hearings and Ap-
peals orders an incentive payment, the
DOE Deciding Official shall send a copy
of such order to the DOE Finance Of-
fice with a request to pay.
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